N THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF PENNSYLVANI A

UNI TED STEELWORKERS OF
ANMERI CA, AFL-Cl O
Pl aintiff,
V. Civil Action No. 89-1491

NATI ONAL ROLL COMPANY,
Def endant .

N N N N N N N N

REPORT

GARY L. LANCASTER,
United States Magistrate

This is an action to conpel arbitration of a contract
di sput e between plaintiff United Steel workers of Anerica ("Union")
and def endant National Rol|l Conpany ("National Roll"). Jurisdiction
i s predicatedon section 301 of the Labor Managenent Rel ati ons Act
of 1947 ("LMRA"), as anended, 29 U.S.C. § 185(a). Before the court
arethe parties' cross-notions for sunmary judgnent. For the reasons
set forth herein, the Union's notion for sunmary judgnent shoul d be
grant ed and defendant ordered to submt the pending dispute to

arbitration.

l. BACKGROUND
The Union is the exclusive bargaining representative for
certain hourly enpl oyees of National Roll. Plaintiff and defendant
are both parties to a collective-bargaining agreenment ("I abor

agreenent"), effective July 1, 1986 t hrough Decenber 31, 1989.



Section 6 of the | abor agreenent, "Adjustnent of Gievances," sets
forth a procedure for internal resolution of di sputes "[s]hould
di fferences ari se bet ween t he Conpany and the Union or its nenbers
as to interpretation or application of, or conpliance with the
provi sions of this Agreenment[.]" Inthe event theinternal dispute
resol uti on procedure does not resol ve the conflict, section 6 al so
provi des that "the matter shall then be appealed to an inparti al
unpire [arbitrator] to be appoi nted by nutual agreenent of the
parties hereto."

Germane to the action is section 16 of the |abor
agreenment. This section, entitled"Profit Sharing," provides for

hourly rated enpl oyees to shareinthe profits of National Roll.?

1. Relevant portions of section 16 read as foll ows:

SECTI ON 16
PROFI T SHARI NG
Obj ecti ve
The objective of the programis to share the
profitability of the National Roll Conpany. National Rol
Conmpany i ncludes the operations of National Roll Conpany,
Del awar e Corporation, |ocated at Avonnore and Beaver Run,
Pennsyl vania. The bonus is to be calculated and paid in t'
seghents, one quarterly and one annual |y based upon
operating earnings.

Annual Revi ew
I f requested by the Union, the Conpany will provide fot
a review of the program on an annual basis. Such reviews
will be perfornmed by the independent public accounting fir
el ected by sharehol ders of Lukens, Inc. at their annual
(continued...)



Section 16 al so provi des for an Annual Revi ewof the programby an
i ndependent accounting firm if so requested by the Union.

Addi tional ly, but separate fromthe | abor agreenent, the
Uni on' s nenber s wer e covered by a pension plan cal |l ed "Nati onal Rol |
Di vi si on, Lukens General |Industries, Inc. Pension Plan For Hourly
Rat ed Enpl oyees at the Avonnore, Pennsylvania Plant" ("pension
pl an").

Bef ore 1987, the stock of National Roll was entirely owned
by GSI Engi neering, Inc., awholly owned subsi di ary of Lukens, Inc.

(referred to collectively as "Lukens/GSI"). On May 8, 1987,

1. (...continued)

neeting. Their review will enconpass agreed upon procedur
applied to the cal culati on of amounts due pursuant to this
program

* * *

If the Union requires a separate review of the

cal cul ati on of operating earnings or |osses, the Conpany
wi |l make the books of the National Roll Conpany avail abl e
to a selected accounting firmfor review. This firmwl]|
provi de a statenment to both parties concerning whether the
operating earnings of losses utilized in the calculation o
the profits eligible for distribution under the program ar
fairly presented.

If after this review the parties cannot agree, a third
firm fromthe types of firnms menti oned above, woul d be
sel ected by nutual agreenment of the parties to review any
out standi ng i ssue. The cost of this review would |i kew se
be shared one-half by the Conpany and one-half by the Unio



Lukens/ GSI entered into an agreenent to sell all of the Nati onal Rol
stocktoathirdparty. Inconjunctionw ththe sale, the pension
pl an was term nat ed June 30, 1987. Thereafter, the surpl us assets
inthe pension plan--some $3.3 mllion--revertedto Lukens/ GSI,
apparently in conpliancewith the terns of the pension pl an and/ or
the sal es agreenent.

I n Novenber, 1987, the Union filed a grievance with
National Roll. The Union all eged that National Roll's profit sharing
report for thethird quarter of 1987 failed to include the surplus
assets?realized fromthe term nati on of the pension plan. Wenthe
parties failedtoresolvethis disputeinternally, the Union demanded
t hat the di spute be submttedto arbitration. National Roll refused;

hence, this suit.

1. DI SCUSSI ON

A.
The principl es whi ch governthis dispute are well settl ed.
"[Alrbitration is a matter of contract, and a party can not be
requiredto submt to arbitration any di spute whi ch he has not agreed

sotosubmt." United Steelwrkers of Anericav. Warri or and Gl f

2. We use the term "surplus assets,” rather than "profits,” to
identify the nonies at issue so as not to give the wong

i npression that the court has determ ned the nature of those
nonies as it relates to this case.
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Navi gation Co., 363 U. S. 574, 582 (1960). The issue of arbitrability

is "amtter to be determ ned by the courts on the basis of the

contract enteredinto by the parties.” Atkinsonv. Sinclair Refining

Co., 370 U. S. 238, 241 (1962). The Suprene Court has established a

"strong presunption” infavor of arbitration. Nolde Brothers, Inc.

v. Local 358, Bakery & Confectionery Wirkers Union, 430 U. S. 243,

254 (1977). Any anbi guity concerning the parties' contractual duty
to arbitrate their grievances nust be resolved in favor of

arbitration. Lehigh Portland Cenent v. Cenent, Line, Gypsum and

Alied Wrkers Dvision, 849 F.2d 820 (3d Cr. 1988). Finally, where

a contract contains an arbitration clause, the presunption of
arbitrability is suchthat anorder toarbitrate a gri evance shoul d
not be denied "unless it nmay be said with positive assurance t hat the
arbitration clauseis not susceptible of interpretationthat covers

the asserted dispute.” Beck v. Reliance Steel Products Co., 860 F. 2d

576, 579 (3d Cir. 1988).

B.

Inits notion for summary j udgment, the Uni on ar gues t hat
its profit sharing grievance, and consequent demand for arbitration,
is clearly subsuned by the terns of the | abor agreenent and t hat
thereis noissue of material fact whi ch woul d obstruct the granting

of its notion. Nati onal Roll asserts that the



parties i ntended to exenpt profit sharing di sputes fromthe | abor
agreenent’'s arbitration provisions. Accordingto National Roll, the
Annual Revi ewwas i ntended to be t he excl usi ve nethod for resol ution
of profit sharing di sputes, not arbitration. |In support of its
position, National Roll pointstothelanguage of the profit sharing
section of the | abor agreenent as well as to affi davits and docunents
of record.

W have reviewed the affidavits and | etters submtted and,
viewed in the best light, we do not find themto be concl usive
evi dence of an agreenent to renove fromarbitration a di spute over
entitlenent to profit sharing. The affidavit of Steven Lucy is
purely a sel f-serving statenent and does not establish National
Roll's position. Simlarly, theletters fromofficers of the Union
do not conclusively showthat it i ntended a di spute, such as the one
bef ore the court, to be resol ved t hrough t he Annual Revi ew pr ocedur e.

Further, we have reviewed the | anguage of the | abor
agreenment. Section 6 provides for arbitration of "differences .

astointerpretation or application of, or conpliance withthe
provi sions of this Agreement [.]" Section 6 does not excl ude profit
shari ng di sput es nor does section 16 i ndi cate the parties i ntended
t he Annual Revi ewprocedure to be final and bi ndi ng, or a substitute

to arbitration.



Were we to accept National Roll's position, we woul d
necessarily have to conclude either that the Unionintendedtolimt
its future di sputes about profit sharing only toissues of account ant
reliability or accuracy, or that the parties intended to submt
conpl ex issues of |abor |Iaw and contract interpretation to an
accounting firmfor resolution. Neither of these necessary
concl usi ons are supportable. The parties tothis agreenment are both
sophi sti cated and experiencedinthefieldof | abor | aw. Had they
i nt ended t hat t he Annual Revi ewby an accounting firmwas to be t he
excl usi ve net hod of resol ving di sputes over the profit sharing
provi si ons of the | abor agreenent, they woul d have expressly sai d so.
We areleft with onerealistic conclusion, that a di spute such as the
one at issue here is not exenpt from section 6 arbitration

procedures.



C.

Finally, National Roll al so argues that since the pension
pl an was separate and apart fromthe | abor agreenent, a deci sion
regardi ng t he appropriate di sposition of pension plan assets upon
term nation is not governed or otherw se subject to the profit
sharing provisions of the | abor agreenent. Further, the parties
i ntended that only profits earned fromoperations, rather than all
sources of income, wereto beincludedinthe profit sharing plan.
We will not dwell onthis further, for to do so would require the
court to engage in adiscussionof thiscaseonits nerits, whichwe

are forbiddento doat this juncture. Beck v. Reliance Steel, 860

F.2d at 579. We need only state that, based on our review, the
Uni on's cl ai mi s not so attenuated as to be frivol ous or a bl at ant
mani pul ation of the court's authority to order arbitration. 1d.
Regardl ess of theultimte nerits of the Union's underlyingclaim
it has asserted a colorable claimfor profit sharing which is
subject, inthe first instance, tothe contractually agreed upon duty
to arbitrate.

Accordingly, plaintiff's notion for sunmary j udgment

shoul d be granted and defendant's notion deni ed.




United States Magistrate

Dat ed: May 3, 1990

ccC: Al'l Counsel of Record
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